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Passed  by  Shri.  Shri.  Mohit Agrawal,  Additional.Commissioner (Appeals)

Arising  out of Order-in-Original  No  RFD-0.€  No. ZS2408200410219  dated 29.08.2020

passed  by Assistant commissioner, CGST & C.EX Division-IV,  Ahmedabad North         ~

3Tfled qFT " qu rm  Name & Address of the Appellant / Respondent

Appellarit-M/s Otsuka Pharmaceuticals India Pvt. Ltd

Respondent-  Assistant/Deputy Commissioner, CGST & C.Ex.,  Division-IV,  Ahmedabad

North.
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(A)

•                        '.          .        ,a        --,=        i---(,             ---.,-,-.-..-,.....;..,...-AnypersonaggrievedbythisOrder-in-Appealmayfileanappealtotheappropriate  authority  in  the

following way.

#aht::en%`n:eonfcthhe°[s5ueeg:::;:|5:3Crhei:{e€Ege:`i:tcee:;'P#;i'yf:3T:Ps::f,:rnE85(i)Cto/fccGGSJTAAC;t,'n2j!;Cases
'1)(ii)

Smt:tnet]oBneendcrn3:r£.rfiw?)eanbcgve°{ni8rp£'!aotfs::'tpounnaL'o;r(7Toefdc::feArctf§5L9Ct/CGSTActotherthanas

!nh:v;i:irva;e?tn£:::t:ffi:3hfg!ji:e:i;W:n':T;rjib:¥aii:x°::gpaa!,,I:!te#;:d::ssr::n:jtsfi::v:;e#|mnR:s;r::Rneui:;a:k;h;y#;S:€t:%Trg:ni|#:a°xp]!#t,;

(iii)(8)

i;!f:!;;u;Rn:;ei[i:e#:;i#cj:i:3;n(I:';!fip#;F:i;bsidci#:1,:o:i;o!e:A!:|!;y:!a!tf:ffii::nf:,F6:e:rs;!i'!!b)i:jnii:##:e:n::F:o:Rep*::G::njf

(i)

APpe(:;t°Fbue„f':e;obuei:r:fATpapx:",antteeJ::trT:+eunf::Saenc:'°pne::,:L8)a:,fs:nhgef:::TtAhcet',2m°pLu7gan::roprady::,ga-s,s(riIAsaudmm:t:eu:(::Cte£:entvbyi;:eD:P::'L:notf'tahnedrema,ningamountofTaxindispute,InadditlontotheamourttpaidunderSection107(6)ofCGSTAct,2017,arisingfromthesaidorder,

in  relation to which the appeal  has  been filed.TheCentralGc.ods&ServiceTax(NlnthRemoval  of  Difficulties)  Order,   2019  dated  03.12.2019   hasprovidedthattheappealtotrlbunalcanbemadewithlnthreemonthsfromthedateofcommunicationofOrderordateonwhichthePresidentortheStatePresldent,asthecasemaybe,oftheAppellate
(„)

Tribunal  enters  office,  whichever  is  later.
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ORDER  IN

F.No.  GAPPL/ADC/GSTP/622/2020

APPEAL

o,j|6/St:ts2UTko::ha:::a:::t::aj:::'aTa:r`VsaatneaL::,'t;dh'mp:°dtaNb°ad].::'2::::
ujardt,  India   (hereinafter  referred  to  as  the   `appellant')     has  filed  the

reseht    appeal    against        RFD-06    010    No.    ZS2408200410219    dated

9.08.!020  (hereinafter  referred  to  as   `impugned  order')   passed   hy  the

:S;::tAth:::am:Sos:°:he:'re:nGa::er&re:eer::rda|oE::I::'dj::,I::::I:'a::h::tdy:)bad

.1.      Ilhefactsof thecase, in  brief, are theitthe appellantis engaged in

harJaceutical  products  across  India.  The  appellant  sells  the  product  in

s  well  as  overseas  market.  The  export  of  goods  is  done  without

nt  of  tax  under  the  Letter  of  Undertaking  (LUT).  The  appellant  filed

claim  amounting   to  Rs.  2,97,90,333/-     of  accumulated  input  tax

!n:;am
lefun(
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18to
thesd   invoices   in   GSTR-3B   filed   for  the   said   period   of

Decdrf`ber2oi8.



F.No. GAPPL/ADC/GSTP/622/2020

.4      The  adjudicating  authority  vide   above  impugned  order     decided

he  refund  claim  amounting  to  Rs.  2,97,90,333/-  out  of  which  son  :+ioned

he   refund      amounting   to      Rs.   2,25,58,375/-   and   rejected   the   refund

mounting  of    Rs.  72,31,958/-on  account  of  invoices  pertaining  to  earlier

eriod   under sub ~section  (9)  of  Sectibn  54  of  the  Act  read  with  sub  rule  ~

3)  of  Rule  92.

Being aggrieved, the appellant have filed the instant appeals on the

rounds that:
*        Rule 89  of CGST  Rules provides forrefund  of unutilized  lTc in case of

zero  rated  supply of  goods  or services  or  both  without  payment  of
tax under bond or letter of undertaking. Refund of lTC once availed
appropriately and reconciled with GSTR-2A cannot be deni` cl.

ose  of  grcmtingthe  returns  filed,  rejection  of  the  same  for  the

®

The  Section  54(3)  of  CGST  Act,  2017  allows  a  registered  person  to
claim refund  of any unutilized input tax credit at the end  of any tax
period in case of zero rated supplies made without payment of tax.
In  this  regard,   Rule  89(4)   of  the  CGST  Rules,  2017   provides  for  the
methodology and calculation to claim refund of unutilized input tax
credit in case of zero-rated supplies made without payment of tax;

Clause   8   (Net   lTC)   &  Clause..F   (Relevant   period)   of  Rule  89(4)   of
CGST   Rules,   2017   and   para   61   of  Circular   125/44/2019  -GST,   it  is
amply  clear  that  the  refund  of  unutilized  input  tax  credit  shall  be
granted  for  Net  ITC  availed  in  GSTR-3B  filed  for the  relevant  period
for which the refund claim has been filed.

Once  the  input  tax  credit  has  been  availed  in  GSTR-3B  filed  lor  the
relevant  period  of  refund  claim,  which  includes  input  tax  credit  of
invoices  issued  in  earlier  months,  Rule  89  of  CGST  Rules,  2017  does
not  differentiate  between  the  lTC  of  invoices  relating  to  relevant
period  of  GSTR-3B  and  ITC  ot  invoices  relating  to  earlier  months,  if
the same  has  been rightly availed within  the  time line  prescribed  in
Section  16(4)  of the CGST Act, 2017,  for the purpose of refund  c,laim.
Here, it is worth noticing that the GST legislation  prescribes for refund
of   the   lTC   of   invoices   issued   in   earlier   months   and   availed   in
subsequent  months  GSTR-3B.   However,   the  refund   of  only   partial
amount has been granted to the appellant.

The    adjudicating    authority    grossly    mistaken    in    interpreting    the
above  referred  clauses  of Rule 89(4)  of CGST  Rules,  2017,  as  Net  lTC

%:::;::i::tr:fucnr:%,,ta:i,:::,:::sns:,Fedd,i::,tne%:h:f[:;:¥;rn;I,i:r;::
same   as  input  tax  credit  availed   during   the  relevant   period   for
which  the  refund  claim  has  been  filed.  Hence,  it  is  submitted  that
the     balance     amount,     not     granted     as     refund     due     to
misinterpretation  on  part  of the  adjudicating  authority,  be  granted
to  the  Appellant.  Once  the  lTC  has  been  appropriately  availed  in

refund  is unjustified



]
a

5

ode.

the

Ppe

hl

I

ade
requlr

73`,4,

Vlew

with

clarifi

31 .03.

6.1

appe
CBIC

NO.

repro

Pa

F.No. GAPPL/ADC/GSTP/622/2020

The   appellant   relied    upon    the   judgement    of    Hon'ble    CESTAT
Bangalore  in  case  of  M/s  Wipro  Technologies  vs.  Commissioner  of
Service   Tax   ITS   986CESTAT-   2020-ST],   relating   to   erstwhile   law   of
Service   Tax,   wherein   the   Hon'ble   CESTAT   held   that   where   the
availment of  credit in  the  first instant was  not  disputed  then  it  is  not
open for the Department to deny the same when a refund is foe.

In  the  virtual  personal  hearing  held  on  24.03.2021  through  virtual

Sh.  Viput  Mittal  and  Sh.  Nirmit  Shah  both  CA  appeared  or   r.ehalf

appellant   for   hearing   and   re-iterated   the   submissions   made   in

memorandum.

have carefully gone through the facts of the case and  submissions

by  appellant  in  appeal   memorandum.     The   limited   issue  which

s to be decide in the case is whether the part refund amount of Rs.

45/-  have  been  correctly rejected  by  the  adj.udicating  authority  in

f  provision  of  clause  8  &  F    of  Rule  89(4)  of  CGST  Rules,  2017  read

para  36  of  arcular  No.125/44/2019-GST  dated   18.11.2019   and

ation   issued   vide   para   5   of   Circular   No.   135/05/2020-GST   clated

020  or otherwise?.

t is observed that the whole dispute of amount  of refund,  for which

I has been preferred, arose on account of clarification issued i/nder

ircular No.  ]25/44/2019-GST dated  18.11.2019  and  para  5 of Circular

35/05/2020-GST    dated    31.03.2020,    relevant    part    of    which    is

uced below:

irculor No.a 36 o' 2019-GST dated 18.11.2019:-

refuncJ rocess fhrou h  FORM GST  RFE2fl

disbursement -reaardinci

rrefurfe of utTax_ Credit

36

d_s5rfe

App|icantsofrefundsofunytilizedlTC,i.e..refunq_SP=rt_a±n.in~g_i?:I?T,S:jxt=S^•irFi)rTt)-ind-(e)  in para 3 above, shall have  to  u_PI,P=_d_a~C_PP_y^?±F`f!P¥n
-6S:T-R'-'2['f=; .i-h{;ele;ant  period  (or  any  prior  or  supsequ.=n.t  per.i9sJ,_(S).:n_
-w-rig+.;h€ relivant  invoices  have  been  auto-popul_a_ted)   ±o~r_~w^hi.ch  the
•ra;.iind  i;-claimed.  The  proper  officer  sha`I.I  rely  upon  FORM  F3`ST_R-_2A__I:S_5|:`
'=;ia=n=:chf trie-accoJnt6I of the suppli by  the corrpsp.pnd!rg sup_pli_e_r(_s!

i; .r-eiz;ikg;n i6 wFii=ir the input tax credit has been avail?d b.y the ap.p!icLa_n_{:•S.J=;-gibl;=ants-shaNalsduploadthede!.ail?o.fqll!h.a_i_nyp.i_c.==_o.n:^h:>^b^a,s*,
•8if-;hxcrhr.;=E;;-tax-cr=dith'asbeenavailed.dg±±±i=Slb=±=!=:±=P±±=:!S±±S5E
`f:,.;..;i`.:jis::gi::.;:.i::,,,i`:i,::.:...,.=::,¥..:.,-i...::,....:,.`.::....i.::;:..,:...,;....,,....,..:T,i..;...:..`,,:..:=.,:;.T.,.:..-.;-:-,..`,`.``.,.',`..::`.:..:..:

+,    _I  J.L_  ,`-C.r  ,,\',\,
(4)  in rule  36 of the CGsr rules

i:s-a-rt=d  Vide  Notification  No.  49|2019-CT  dated  09.10.2P !9.
sirEIII  aliso  declare  the  eligibility  or otherwise  of the  input  ta7x`

subj€ct to restriction imposed ur]d=_r .s_ub_-=ul?

ct*di&.%`val,

®
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against  the  invoices  related  to  the  claim   period  iT  {Pe  sF?!P  :ormc!t  fort
eFnabling the  proper officer to  determine  the_sqme.  Self-c?rtifie.d co.I.ie.s.o.f
invoices- in relation  to which  the ref und  of  lTC  is  being  claimed  and  which
are   declared   as   eligible   for  ITC   in   Annexure   -  a,   but  which   are   not
populated  in  FORM  GSTR-2A,  shall  be  uploaded  by  tre  p.ppli.c.pnt  along
with the  application  in  FORM  GST RFD 01.  It is emphasized  that the  proper
officer  shall  not  insist  on  the  submission  of  an  invoice   (either  original  or
duplicate)   the   details  of  which  are   available  in  FORM  GSTR-2A  of  the
relevant period uploaded by the applicant.

No.135ara 5 of Circular 2020-GST dated 31.03.2020:

®

Subject: Clarification on refund related issues -Reg.

5. Guidelines for refunds of Input Tax Credit under Section 54(3)
5.1   ln  terms  of  para  36  of  circular  No.125/44/2019-GST  dated  18.11.2019,  the

refund  of  lTC  availed  in  respect  of invoices  not  reflected  in  FORM  G{.TR-2A
was   also  admissible   and   copies  of  such   invoices  were   required   lo  be
uploaded.  However,  in  wake  of  insertion  of  sub-rule  (4)  to  rule  36  ()f  the
CGST   Rules,    2017   vide   notification   No.   49/2019-GST   dated   09.10.2019,
various references have been received from the field formations regarding
admissibility  of  refund  of  the  lTC  availed  on  the  invoices  which  are  not
reflecting in the FORM GSTR-2A of the applicant.

5.2 The matter has been examined and it has been  decided that the refund
of accumulated  lTC shall  be  restricted to the  lTC  as per those invoic(.s,  the
details  of  which  are  uploaded  by  the  supplier  in   FORM  GSTR-1   arid  are
reflected  in  the  FORM  GSTR-2A  of  the  applicant.  Accordingly,  para  36  of
the  circular No.125/44/2019-GST,  dated  18.11.2019  stands  modified  to  that
extent.

6.2.      Relevant  part  of  provisions  of  para  a  and  F  of    Rule  89(4)  of  CGST

Rules, 2017 are shown as under :
•.In  the  case  of  zero-rated  supply..of  goods  or  services  or  both  without

payment  of  tax  under  bond  or  letter  9f  upper.tq,kin? .in  ac.c_o_:d^a_n_c_I.w~i:h.-
Trig priovisibns of sub-section  (3)  o! _ssctioT  16 .of !h.e  lnt.egrate9_ e??SIS,PnLd_•Sa`;;:c=s  -Tax  Act,   2017   (13   of  2017),   refund  of  input  tax  credit  shall   be

granted as per the following formula -

Refund  Amount  --(Turnover  of  zero-rated  supply _of .go~ods  +  Turno ier  of
zero-rated supply of  services) x Net ITC + Adjusted Total Turnover

Vthere, -

£),..,£RNuei;,#h?i-?.ofu.any:i:.#g,35,ghx.e,h=fx?#Tau?#£iEfFt:£anx"c3r,a=dda#ggigffd,f=?w#
or bo'h

of  zero. rated
uncle,sub-rules_refundis_

(C)       "Turnover  of  zero-rated
svi6arfy 5f 6o5ds made  during  th.€  ielevqnt F:erio9_yi:h3_u_t. P_?y~T=?:rp:f^t.a:Xn

1`-/                 I-'''_.  _.     _       __

•:nra:='r 5bnoG -i;r-letter of  und€rfaking, other than  the  tyrnoy?_r.of s,up.plies in

;:s-i=dt-ofviriichrefundisclaime?-und.ersyb-rules_(4A|or_(,4.B_)?,rp^°rtT\;,
(D)      '`=i:urr=5;a;  of  z=ro--rated. supply  of, Servi=_e_S: Lm_=?~n`:  !r_e^V^?I:=n°^f  =r%taatrendf

s;Elb; 6f  =Sric=s  -made  vi.itrioyt..payment  of  fax_ ¥T_d.=.r..bond  or  letter  of-jrfde'rtaking, calculated in the following manr:er,  Tc?.in_ely:.
Vz=X8:'rditidg:LiiFpl-y-if  services  is  the  a6gregat?  of .the  paym_e_n_!s_ :=_c Sty.e~d^

during the re`evant period for zero-rated supp`y of servi.ces and zero rated.I  _   _I   I__       .I_?_I.   __`,_^y`+

supply  of  goods"  means  the  value

which  paymentr#ffi=Jppfiy  of  services  where  supply  rias  been  F_o_TP_I.e_t.e.d~  f+oLr,-ir=5 bien received in advance in any period  prior to the
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duced by advances received for zero-rated  supply of services for wr\ichesupply.ofserviceshasnotbeencompletedduringtherelevqntp€.ri.pd;`|Adjust.edTotalturnover"meanstheturnoverinaStateoraunionfei-ritory,

s defined under clause ( 112)  of section 2, excluding -
`b/'//`4A'I;jet   i7. e value of exempt supplies other than zero-rated supplies, andeturnoverofsuppliesinrespectofwhichrefundisclaimed under sub-

Ies (4A)  or (48)  or both, if any,during the relevant perioq;Rel:vahlD6ridd.Imec.nstheeriodforwhic:hlheclaimhas been filed=
eTTF€=6iE3F3G6EiiEiTieceived  on  which  the  supplier  has  availed  the

enefit  of  the  Government  of  India,  Ministry  of  Finance,  notificaticn  No.
812017-Central   Tax,   dated   the    18th   October,   2017   published   in   I.heazetteofIndia,Extraordinary,Parf11,Section3,Sub-section(i),vide

umber G.S.R.1305(E),  dated  the  18th  October,  2017,  refund  of.input  t.axredit,availedinrispectofotherInputsorinputservicesusedinmaking

era-rated supply of goods or services or both, shall be granted.thecaseai:uppfiesreceivedonwhichthesupplierhasqvailpd  theenefitoftheGovernmentofIndia,MinistryofFinance,notificaticnNo.

6|2017-Central Tax  (Rate),  dated the  23rd October,  2017  published in t.he6zetteofIndia,Extraordinary,Part11,Section3,Sub-section(i),vide

umber  G.S.R.   1320(E),  dated  the  23rd  October,  2017  or  notification  No.I12017-IntegratedTax(Rate),datedthe..23rdOctober,2017publis.hed.i.nhaGazett:ofIndia,Extraordinary,Part11,Section3,Sub-section(i),vide

umber  G.S.R.1321 (E),  dated  the  23rd  October,  2017  or  notificati_on  N9.6|26i7-Customs,ddiedthe13thOctober,2017publishedintheG`]_ze_tt_ei.India,Extraordinary,Part11,Section3,Sub-section(i),videnumb?rG.S.R.

1272(E), dated the  I 3th october, 2017 or notification No._7912P17-C,u:i{oTs,-at:d'the13thOctober,2017publishedintheGazetteoflndifl,

;traordinary,  Part  11, Section 3,  Sub-section  (i),  vide  numt?er G.S.R.  I 299(E..).,-datedthei3thOctober,2017,orallofthem,refundofinputtaxcredit,6Jgiledinrespectofinputsreceivedunderthesaidnotificationsforc2rport.afgoodsanc]theinputtaxcreditavailedinrespectofotrerinpytspl_iTp_u!=e:icestotheextentusedinmakingsuchexportofgoods,sh]IIbe

granted.Asprovided  under  CGST  Rules  and  above  circular,  "nej+  `TC"  rriegas

tax  creditt__avail   d  on  in   uts  and  in    ut  services  durin     the  rele±i±s±ri±inout ax  crealT  ovtherthanthe  in   ut tax  credit  availed  for which  refund  is  clc`i!ms2±

Oer'O•und OTnerb-rules  14Al  or   48   or both and relevant    eriod as    er claus32±±±

unaeRule sub-rules_9(4)ofCGST  Rules,  2017     means  the I)ert.OCJ for wh/.ch  the  c`ai./a±gs

bee f/./ed.    It is observed that the appellant has availed and considered the

l'TC f  goods  and  service  tax  amounting   to  Rs.  2,42,30,940/-  in  respect  of

invoi es   for   the   month   of   January-2018   to   Sepetmber-2018   whereas   the

refu application filed  for the  period  from  October-2018   to  December.2018.

Thus, the  cidjudicating  authority  correctly  calculated  net  lTC  availed  (luring

ther levant  period  inview guidelines  and  clarification  issued  under the  para

360NO. arcular No.125/44/2019-GST dated  18.11.2019  and  para 5 of Circular

35/05/2020-GST dated 31.03.2020 and correctly calculated the rt5fund

ad lssible as pr formula  prescribed  under Rule 89(4)  of CGST Rules, 2C 17.

10 serve  that in  the  said  circulars,  clarification  and  guidelines  for eleclronlc

sub ission  and  processing  of  refund  claims  have  been  prescrib/e;;:..     ~{'qh.ch ,)\1

/-1         -                                                      \

6-`•,`1
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bserve that clarification issued under Circulars   holds good  and the sarTle are

ntirely  binding  on  lower  authority.    Therefore,I  do  not  find  any  reas]n  to

nterfere in the impugned order.

In view of the facts discussed  hereinabove,  I  do  not find  any merit ln

he grounds raised  by the appellant.   Accordingly,I  reject the appeo'l filed

y the appellant and uphold the impugned order.

3Tflndai{TedEfrq€3TdtalEFTfatTan3qitE77aesSfinGrm¥i
The  appeals  filed   by  the   appellant  stand   disposed

erms.

Superintendent(Appeals),
Central Tax, Ahmedabad

TO,

M/s Otsuka Pharmaceuticals India Private Limited,
Plot No.199, 200, 201, 206 to 210,
Vasna Chachrwadi, Tal. Sanand,
Ahmeda bad-382213.

CO to:

®

off  in   clbove

ur7l{\
Mohit   Ag|-awal

(alto  3TITqTa)
3Ttr{  3TTgr   (37dtffl)

Date:       .06.2021

The Assistant Commissioner, Central GST,  Division-IV, Ahmedabad  Nor}h.
The Assistant Commissioner(RRA),  Central GST, Ahmedabad  North.

e Chief Commissioner, Central GSL Ahmedabad Zone.
e Pr. Commissioner, Central GST, Ahmedabad  North.

ard file
.A-file.


